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Introduction

Law is like love:

Romantic in concept,

but the actual practice

gives you a yeast infection

(Ally MeBeal, 1997: Pilot episode).

Carmen de Burgos Segui, if known at all by posterity, is mainly remembered as
an author of popular novellas and, to a lesser extent, as a feminist. This study in
the interdisciplinary field of law and literature aims to contribute to a reading of
Burgos as a champion of first wave feminisni and argues that her feminist fiction
can only usefully be analysed in conjunction with her feminist essays, in
particular La mujer moderna y sus derechos (1927a). As I shall demonstrate, the
events narrated in the novellas discussed encapsulate many of the ideas
presented in Burgos's theoretical works. | suggest that Burgos's namatives of
legal critique were used as a means of political propaganda, in which she
introduced the question of women’s rights into the public domain. To this end,
this introduction first contextualises Burgos’s feminism and then gives an
overview of her life and work. This is further contextualised by an overview of
the publishing developments of which Burgos took advantage, as well as a
concise discussion of melodrama as a genre. Finally this introduction also
supplies an account of Spanish law relevant to this study, a discussion of the
functions of law and legal subjectivity.

FIRST WAVE FEMINISM

The intellectual origins of feminism can be traced back to the Enlightenment
when, for the first time in history, divine omnipotence was rejected and replaced
by the power of reason. By 1789 there was a considerable amount of literature
demanding equal education, equal rights to work and equal political rights for
women, ‘justifying these claims on the grounds that all human beings were
equally endowed with reason’ (Evans 1977: 15). In 1792 Olympe de Gouges’
Déclaration des droits de la femme et de la citoyenne and Mary Wollstonecraft's
A Vindication of the Rights of Woman were published, both basing their demand
for rights on the fact that women are equally intelligent beings and thus, they
argued, male dominance is arbitrary (Evans 1977 16). The nineteenth century
saw the rise of organised feminist movements in the United States and most
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European countries. However, as Fvans rightly points out:

Intellectual history cannot by itself explain the grow
nincteenth century; people do not, whatever the rationalists of the
Enlightenment thought, commit themselves to political action and suffer the
scorm. contempt, ridicule and hatred which the feminists were forced to
endure, merely out of intellectual conviction (Evans 1977 23).

th of feminism in the

Evans, amongst others, argues that with industrialisation and
feminist movements grew stronger, since unmarried middle
to demand admission to the professions, which w
corresponding to the social status of their family (Evans 1977: 23-24).!
Furthermore, throughout Europe women became increasingly aware of the fact
that they were denied basic civil rights. In most countries they did not have legal
personality, i.c. they were minors before the law.2 Hence it is not surprising that
first wave feminism was preoccupied with legal rights, most notably the vote
although, as Evans notes, their point of departure was more immediate;

urbanisation the
-class women began
ould guarantee them a salary

3

The aims of feminist Mmovements were initially primarily economic in
character. The carly feminists demanded access for unmarried wornen to the
professions and the right of married women to ¢ 1
They backed these demands by fighting for improvements in girls’ secondary
education and the admission of women to universities, in order to secure the
qualifications necessary for engagement in professional activities and to attain
the level of education ficcessary to manage their own domestic and financial
affairs. As these demands werc conceded, [...] middle-class women began to
move into professions, above all into teaching (Evans 1977 232).
While the aim was to become independent, the means to do this was almost
entirely dependent on legal reform. Evans also suggests that the moderate and
radical feminists were often so divided regarding how to achieve equality that
the only focus they could all agree on, amongst the many rights they demanded,
was the vote.? Once that was achieved, the momentum of first wave feminism
was lost: ‘By the 1930s classical feminism in Europe, America and Australasia
had come to the end of s historical trajectory” (Evans 1977 232). Evans also
notes how surprisingly similar the aims and convictions of feminists were in the
different countries and explains that all feminist movements observed their
fellow organisations in other parts of the world. What is more, in many countries

'See also Fagouaga (1985: 16), Folguera Crespo (1997: 457-461) and Franco Rubio (1982:
243-245), who argue similarly with regard to feminism in Spain.

2 Legal personality is the sum total of a person’s legal rights and dutjes’ (Curzon 1994;
283)

# For more details on how Sp
see Fagoaga (1985)

anish ferninists could not agree even on the topic of the vote,
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o 5 7! .a> * Cés
international feminist organisations were founded partly S%?a er: own
movement an ‘air of internationalism’ Am,.\m:w _mu,\...ﬁ M.:M\ ww LE:ES

ive es confidence ‘in the inevitabi
i ntly, to give themselves con i ine Lty of ultm
:ﬁmoﬁm %M,maw wo.\\\“ 252). In the case of Spain, social orwsmr n mr:;s; :H mzw
M_o M.MWB 5 particular were less effective than in w&ﬁ chﬁ%amn ,mcs:mw v
%Mwm_agm Scanlon argues that the delayed arrival of .vm%zaw mwz:%hwm% m "
influe ¢ Enlightenment period and the backlas
the lack of influence of the , I < the :
Wmﬂozo dogma against the egalitarian ideals of the French Revolution (Scanlon

1986: 6). She also maintains that:

i spafia perjudicaron el desarrollo
las fuertes tensiones politicas y sociales en mvwm:w mma.:w?pwcmmmaw e
H o o o Fon stas de e -
Nt el s X. En otros lugares, las feministas :
del feminismo en el siglo xX. pinistas de diferentes op-
i igui ir sus fuerzas para la causa de la ¢ I
iones poli S ron unir sus fuerzas para . A
niones politicas consiguie sus fuerza a e
] abor: e osible en Espafia.
i6 ante colaboracion fue impos : paia ,
movimiento se debat indiferencia de la izquierda y las
imi 10 nto, entre la indiferenci ; ;
vimiento se debatio, por tanto, : ncia. y s
M%gomo:mm de la derecha, y, en consecuencia, consiguid muy poco (Sca
1986: 11).

moranl, Caholc moderse and redical feniom, Wil e formr s e
MMW w“wwﬁ__w\smmwww”%% Mwmrﬂwwmoacoag_ MMW_W, MMM%%\MMM ﬁﬂwwwﬂw “MM@M&MW
Mmmq_moww MMMmMAMM%MwﬁMMv%%MMMm _MMmMMM WEWN&M&W%MM NWMMWMMM MWMMMW

5 : -156). Sce ludes s,
WWWWMMMM %Mgmmqmwmmmzwﬁ_wmhﬂww:ﬁ WMAO %Wwo%dwn in the category of women
who publicly fought for social and legal reform:

M 1Taed 2 ¥ ;d =Y. 1 FETag 3 Gm ;

Ademas de la actividad colectiva de las organizaciones ?mﬁsma&, J»WM%N m _W

indivi e fi estacandose en especial i

jeres exigi almente una reforma, destac :

mujeres exigian individu u i lose en especial 14

ivi i slken, Clara Campoamor y C : £0s

actividad de Margarita Nelken, ‘ J Camen de Burgos,

¥ 5 la causa de la reforma legal no s , ti-

Carmen de Burgos abogé por : a | o S0l €n sus anl
culos periodisticos, sino también en su labor literaria; su ?_MWJ El articulc

es un apasionado alegato propagandistico (Scanlon 1986:139).

i i armen de | s and the
Folguera Crespo also makes special mention of Carmen de Burgos and the
Cruzada de Mujeres Espafiolas:

e a posicion intermedia
El feminismo de Carmen de Burgos se encuentra en c:m vo&ﬁ.om MMMMV e
' ini 5 feminismo obrero. La reivindic
. . és y un feminismo ob vindic 1
entre un feminismo burgué : brero. Lo dhcacion de
1 c ¢l principi g
¢ ad en el trabajo y la exigencia ncipi
erecho al voto, la igualdad e xigencia del prine e gl
Mw_mno para ?c,m_ trabajo, seran algunos de los presupuestos incluidos
& *
ideario (Folguera Crespo 1997: 489).

o N s ot rehe . 2 g

Contextualising Burgos’s work a few points can be ?ﬁmww_wﬂw%é MMM, UM
\ ess or size of Spain’s feminist movements, Burgos ¢

regardless of the success or size o , ments, s can o
oommmamaa one of the most distinguished proponents of Spanish feminism 1
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Mmmmwﬁwﬂ%mwwm MMoMWQ:MWnMWmW W s T hope to demonstrate throughout the study,

Eo_.wm.wm:mq radical by the 1920s. mMmeM&mez wzuwwmwmmmﬂuﬁmmﬁmmww manﬁo ”“M“m
: € urge ¢ i

MMMNW _wrwmw. m,wwuwwm Mmﬁwﬁmﬁ for &Mo%mﬁmm_mmwﬁw%ﬁﬂmﬂ@%%ﬂwﬂﬁ%ﬂ

Mujeres Ihéricas ¢ \%M%chmwﬁwwwsww“mwﬁwa s \Em.q.xmﬁ.«im\ p

both national and international o@m:mmmm wmzﬂmwwhwamwﬁooa e impertance of

BURGOS’S LIFE AND WORK

Carmen d S 1 . .
heroines Emrwﬁmo.m s :,mu was as Bm_onaamsn as her fiction. Yet unlike her
always %60 are E§% ably victimised women, Burgos herself was a femini t
mmning the course of her li . ; 18t,
h N > i own life. The beginnin ife
owever, was rather conventional. Bom in 1867 into a mosﬂmmwmm m%mn._ _%.F
ily in

’

}::@:Nu m:@ :NQ a unmxmnwa m:& Co:nmﬁvm ﬁw@—@ Cmucm Cwm—:m. m: esta :m:m mora
& ]

en mi inolvidable Rodalquilar, se formg I i
! ) \ 16 lib ¢ Mi espiri
mi cuerpo. Nadie me hablé de Dios ni Em, HMM\MM o e g 5@ desarrollg

.

pasé sin Dios’ (Burgos 1909a: 42 Desni
from an early age onwards. i ). Despite her

years older than her, she married him around 18
mm“ﬂww_w MMNMQ %M escape from paternal guardianship. As for many of her
o o mz, el ife memu arude m.émw@n:m for Burgos. Her husband tumed out
alcoholism wrmc _m é%. showed litle, if any, respect for his wife. Due to his
his work au a JMMMQM m“mwm NWMMMW the bread-winner and virtually take over
ather’s news i : .

WMMM :wﬂw voﬂ @—,m:nm& independence from :%mmmwwﬁ%Ww_ww_mﬂw%wmw%wom
of %ccwwm :“a &mwﬁn?nm stone towards leaving him — and her first mxnm:.mwoom
without mo:cw Emm stayed unhappily B.m,SHom for seventeen vears, which is
the catalyst m,s. :%ow%no_ow her harsh criticism of marriage in all her work mzm
legislation. During i _ m- ong struggle for the modemisation of the divorcio
last mse?ma It ém :nmn years the couple had four children, of whom only the
the .9.5 /as W e ammﬂ.: of :.3 son \.rnc_,o in 1894, aged 8 months that was
Since m:mmrw dt :wm o:«.%m:.csmrﬁ, leading her to end this unbearable ,m:cm:o:
educate hersolf w: MMWA_M:M‘%MMWM:% WH:W support, her only option was to
o.m studying, she finally graduated as a Emncwrﬁwwqmwﬁmhccim and, after years
single mother, she soon decided to move to id wi sgow.
to start a new life of self-determination. ,

Once in Madrid she initiall f
. thally supported herself and her daught y
teaching. After a few preliminary attempts with articles in £/ %\MMM MMM:MM

83, this being the only socially

i 41
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Correspondencia de Espania in 1902, in 1903 she became the first redacrora of
the newly-founded progressive newspaper Diario Universal and started writing
daily columns in it (Lectura para la mujer) covering everything from fashion.
health and needlework through political events to outright feminist articles. In
short, the column — almost always prominently situated on the front page of the
paper — informed women about everything which could possibly interest them.
Writing under the pseudonym Colombine* she quickly made a name for herself
and became established as a journalist. In 1903 she caused a big stir with a
survey of the divorce question, closely followed by another survey on female
suffrage (1906). In 1906 she moved from Diario Universal to the liberal
newspaper Heraldo de Madrid. The newspaper announced her joining as

follows:

La notable escritora Carmen de Burgos, que ha popularizado el pseuddénimo
de Colombine, entra 4 formar parte de la Redaccién del HERALDO, en cuvas
columnas tratara de asuntos interesantes para la mujer. La seceidn Femeninas
es una de las permanentes, creadas en el HERALDO al aumentar éste su lectura,
poniéndose 4 la altura de los grandes diarios de Europa. [...] Por lo mismo est-
mamos de importancia el concurso constante de Colombine, v le anunciamos
seguros de que él complacera al gran publico que apoya al HErALDO {Heraldo
de Madrid 13 February 1906: 1).

She was also the first Spanish female war correspondent during the Spanish-
Moroccan War (1909-1925), as well as during the First World War, which broke
out while she was travelling in Europe. Burgos was often funded by government
grants to extend her studies abroad and thus travelled through most of Europe,
Argentina, Mexico and Cuba.

In 1906 her estranged husband died, improving her civil status from separated
wife to respected widow. In 1908 she started a relationship with Ramén Gomez
de la Serna which was to last twenty years until its melodramatic conclusion
when she discovered that he had had a brief affair with her daughter. When they
met Colombine was already a famous figure while the much vounger Gomez de
la Serna was almost unknown. They were both very active members of the
literary establishment, each publishing and editing literary journals while
Burgos also organised ferfulias in her house. For many years they worked
together at her home, enriching each other’s work and becoming ‘one of the
most modern, productive relationships in Spanish literary history” (Davies 1998
120). In 1921 Carmen de Burgos founded the Cruzada de Mujeres Espuninlas to

4 See Castafieda (1994: 35), where she explains that the editor of Diario U
Augusto Sudrez de Figueroa gave her the job of redactora as well as her pen-name:
también decide que cambie su nombre. Nace Colombine, seuddnimo que la ident
durante toda su carrera, si bien ella en nada se parece a la fragil v voluble manoneta de la
Commedia dell’ Arte. Carmen es fuerte. recia, emprendedora.’
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demand women’s suffrage and two years Jater she
Internacional e Mujeres Ihéricas e Hispano
explains that:

became President of the Liga
americanas. Burgos herself

En 1921, la “Cruzada de Mujeres Espafiolas” ¥ la “Liga Internacional de
Mujeres Ihéricas ¢ :mm@m:oE:waomzmm,., convencidas de la justicia de |a causa
femenina y de que nada existe en la Constitucién €spanola que se oponga al
voto, acudio a las Cortes a presentar su demanda y sy programa de vindica-
¢ion de todos los derechos civiles y politicos. Grupos de mujeres de todas las
clases sociales repartieron el manifiesto por la calle y lo presentaban en e]

Congreso y el Senado, realizando asi el primer acto publico de Jas sufragistas
espanolas (Burgos 1927;: 283).

Concha Fagoaga rightly points out that, strictly speaking, it was not the first
public act but the first time the suffragists went to the streets and distributed
leaflets, the first time photographs of them were published in the press, and the
first time that ‘el Heraldo llega a calificar el acto como “el amanecer de un serio
movimiento feminista” que habia sorprendido a los propios diputados’ (Fagoaga
1985: 153). Given Burgos’s involvement jn both feminist groups, it seems safe
to assume that from 1921 onwards she became increasingly involved in politics,
imari i she joined the Partidy
Republicano Radical Socialista (one of the victorious parties in the elections of
the following year), only to break party discipline and support Clara
Campoamor of the Purticdo Radical in favour of female suffrage. According to
Davies, by the end of her life, her worldview ‘was anticlerical, antimonarchist,
socialist (but not marxist), and pacifist’ (Davies 1998: 123). Her death in 1932
was, similar to her whole life, tinged with melodrama. While giving a public
speech she collapsed with heart failure. According to newspaper reports her last
words were: *;Muero feliz, porque muero dentro del pleno triunfo republicano!
iViva la Republica! [-.-] Sefiores: griten ustedes conmigo jviva la Republica!’
(Heraldo de Mudrid 9 October 1932: ). The Ui

\N&x\mm\ug\&smm m@xgia
vn:moawcamo::m: obituary and demanded public recognition of her life’s
work:

Una ilustre precursora de las actuales realizaciones ferinistas en Esparia, ya
como periodista, como escritora ¥ como organizadora infatigable de nobles
empresas femeninas, labord toda sy vida y hasta el instante de Su muerte, por
los derechos y por los ideales que Ia Repiblica ha venido a consagrar. En con-
sideracion a estos singulares méritos v ala alta categoria de escritora de Ia
insigne mujer gue acaba de rendir su dltimo aliento en un viva a Ia Replblica,
la Unioén Republicana Femenina, acogiendo un deseo de su presidenta, Clara
Campoamor, acords por unanimidad solicitar de| Ayuntamiento de Madrid

que de una calle de esta capital al nombre preclaro de Carmen de Burgos (E!
Liberal 13 October 1932 12).
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T e o Comnen o Zmaﬁw MMMMMQ mmwwmwomﬁ%waﬁ.w Her sheltered
R W\Jn: mmwommwmwmw%a,aw@% mMmmwv% marriage, her z,mwm? her néc:osqimﬂm
" momww.mwwo:amzn and her feminist and Republican mosw%:ﬂ;@mﬁr ch
fetionalised novellas anc s. Her total output consists of some
moao:w”.woﬂ _JM%M%MMMMJVNMMMOMMM M:% Mo(d:mw, pm well as travel mnncﬁéw
e H . 5%53 criticism, books about fashion, beauty, mnm%nécww,.w%, :
s _,~ >aw\aosm:% she published a vast number of newspaper artic wm
. Emscw . life. At the mammz_nzm of her career she was a writer @:m WE e
m:.o:mro:m i ?&m:? issues. Her first four novellas, published in £/ m\wﬁ.mc
o ~Mﬁ\mnuwwq~m: quite :waw:osmu short stories n a ga&,:zv:&m style é,mwcw»:
\w ) 5 « 3 ) o [ 71y ¥ )
WWMMQ overtones. It is also W:Hoaww:mawo :oMm MMM%M Mwmw.m mw W M_Mm wch%v ¢ A
5 €2 S > divorce que: )
and wh <<ro~ ww% MWONMWMM% wrwommcwm on mﬁsmmw suffrage to her readers, éoc.ﬁ
" _E: hat today would be classified as self-help :&zsm_m,mzox va
pyatiin _xm) NMMQ de labores (1904b), La mujer en el hogar Qo@ay El mlw M AM
ENMWMMNML%@& m@:.@.m usted conocer los secretos del Sam&m\M A% ww,wv%:mﬁ
fesc , stand the need to do so ¢
tesoro de la belleza (1927b). One éoc,_m c:hwﬂwwmg e e
cmmwsbﬁm\mw Wmmcw,w%mww N:A@wamwﬂwﬁww%m,vﬂgm very same year as hm, :E\wm\.
mxmBmHm, , ,,m&@.mge,‘ (1927a), at a time when she was one of En most .e<r -
e riter s of oozmwsﬁcnma\ Spain and, according to Davies, QE&;@
w.:css énwﬁm?, MUmSmm 1998: 121). Davies also states that, due to the Gﬁnmynw
w_NmmEm " Mﬁ:m&?& ‘authors — including women - became m?x%iﬂ:ﬁ?
c%% ﬂoo %MWQ a decent m«?m from their writing’ (Davies 1998: :vvwgcw_m MM
Mu: the case of Burgos there was a price for this: as shown wgwwcw wm o
ish works that perpetuated a female stereotype. EE.OM, \,u of Burgos s
wcc,:v has female protagonists, yet apart from a few notable Q?w::s% e
mﬁ%m@w Mwo m_d\ ms%_mnmm, the moialnmm victims of a hostile male >éﬁv~dm%. \MNMM
swm_ see in mwo discussion of Bw_o&mam. later, wcwm.om m Bwﬁwwmwx%wwmgég o
characterises them as victims, which Is, memmmw_nw y, totally oppos
isi en pre i inist essays. s
<,m%maoﬁwﬂo_ﬁmwmwwwmﬂ%M M Mm%uowsmaﬁda against the backdrop o,w, M mw,m@
nrmswmmm Spain. The first three decades of the ?ww::.wﬁ rezmgmwm, wmgcma
transition from a monarchical system to the ?o&a:ﬁc.sm WQJQE cond
blic. Due to an increasing literacy rate, the ﬁcﬁsck ?W m s % grew
Wm?.,m : .E and there was unprecedented demand for reading material, SE. ,
MN”MJM”M M.m%mmmm the relationship between writer and zz,u aww&:,,m%mg Mw
. v\w advantage for feminist purposes of one of the gmmr& mz is ing
Wﬁmmmn%wﬁwaam namely the conversion of fiction into an article of mass

= N
TV P i s work, sce Nufiez Rey (1992).
3 For an extensive overview of the entirety of Burgos’s work, sce Nu y
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consumption on _an unprecedented scale through the ublicati
popular no<m:mm in vmz\%:._ﬁ form, which set out mo mmr.m% HMM_MM“MVM:QMOMSMMM
to m&.comﬁ, a growing reading public. The publishing world underwent a am ti
Ewa&nm:os and became ever more dependent on market forces Wnﬁmm?_:m.w Mo
this phenomenon has mainly centred on £/ Cuento .m@:s:& A‘Eo.\-EmO
vmmzm‘nm:‘% seen as the first weekly literary magazine on the Spanish market.6 Nv,
Ecrom:o.: sparked off an unprecedented number of weekly m:ww,ol?wmznwmn%
M\_MMNWMWMMMMMQMM, \ma :\:ummm _Bﬁowﬁm:ﬁ of which were: Los Contempordneos
/ s ovela orta, La Novela Semanal, [.q Novela de Hoy m
La Novela Mundial. The contributors to these series incl ded ed vt
(Pérez Galdos, Pardo Bazéan, Picén wmaog.,m <m:m-~: _m\ U ers
.wo:m,\osﬁmv as well as those whose Q,sﬁ in M‘m ati  and C:EE.SO d
%mx_ﬁmm&_.% :wwma to the magazine %QWN w@ %M_«M_o%\%wa %Mﬁmwwwa\mwwwm
O¢l, Espina, Insua, Mata, Garcia Sanchiz and Ho on in ,
one of the first contributors to El Cuento %S:SSNW\ :Sv\mwwwwww Wocmmmm,émw
tesoro del castillo ( 1907), Senderos de vida (1908c), En Iy guerra ( Eomo%v, d
Ei \S:Q. de la familia (191 la), were published in the above series and :vmmmnw
shared its o:o::czm success. Granjel suggests that the print-runs for £/ Cuent
Semanal and Los Contempordneos were between 50,000 and 60 000, wh .
M.a Novela ,QQ..B and La Novela Semanal had n:.:?:im of vm?cnﬂ.g _om ,%o% MM_M
Homboo (Granjel 1968a: 478, Eomwm GM. The illustrations that monoBmm:v\ the
ext assume a _.@mm educated readership, since one can almost follow the pl t b
_oow_ﬂ.»m exclusively at the pictures. The purported aim of the publishers :wﬁo _v\
to w.msm@ demand but also to educate an increasing reading :E_.o, _.M nost
obviously expressed in the editorial statement *Nuestro waonom:% in S,m cond

. ‘ secon

1ssue of La Novela Corta. José de Urquia, the editor, explains that: ‘
me.mm _w. verdadera manera de hacer patria, de elevar el nive] cultural del pais
,m ignificar al c.wnmno, Al obrero espafiol, que si bien esta organizado para ﬂm
completa redencion, le faltaba este pan espiritual. La oz_eaq_ue.o una 33.5

no vwmmmow_nm, severa, doctrinal para la que no esta preparado, sino bai

apariencia amena o frivola, algo asi como esas Emnmi:%mm ooEma_.o cMm
Jacinto wm:wé:ﬁ que lo dicen todo sin decir nada.[...] Hace me 0, | " a.m
tores, a través de sus publicaciones de carécter popular — mo:_m:m%om, o m‘. ,
tas — vienen persiguiendo un noble ideal estérilmente. Poner en co W\RSJ
vulgo con los grandes escritores (Urquia 19]6: 1. ractos

Sdinz de Robles quotes Pérez Galdés (with ibli
_ out date or bibliographical det ils
who allegedly summarised the whole phenomenon with the m%_oﬂ;:m imhm.v ’

NOoo, muy poco leian los espafioles de mj tiempo. Una edicién de dos mil
ejemplares tardaba en venderse...jque sé yo el tiempo! Y el precio de Jos mejo-

6 i i
For an extensive analysis of E/ Cuento Semanal, see Magnien (1986)
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res libros era irrisorio: una, dos pesetas, tres... Ahora, vosotros, en plena juven-
tud [...] conseguis tiradas de cinco, de seis mil ejemplares, y las agotdis en
menos de un afio. Habéis logrado “el milagro™ de que el pueblo se apasione
por las novelas con calidad literaria. De rechazo nos habéis beneficiado a los
novelistas de mi tiempo, que ya también vendemos bastante mas... Yo os
estoy muy agradecido, muy agradecido! (Sdinz de Robles 1966: 111)

It is important here to recognise that Pérez Galdos considers the novellas quality
literature. According to him, the promotion of popular fiction feeds back into
increased consumption of high-class literature. As far as he is concerned. mass
culture and elite culture are not separate phenomena but interrelate with each
other. Hence it was so important that high-class writers wrote for these

publications.

Law AND LITERATURE

Both law and literature construct narratives that are, at best. artificial and, at
times, arbitrary. Some narratives have more discursive power than others. some
narratives impose and legislate meaning. It is the aim of the law and literature
project to show that these two disciplines both deal with texts that are ultimately
open for negotiation. Broadly speaking, the field can be divided into ‘law in
literature’ and ‘law as literature’, the former examining the cultural
representation of law and the latter exploring the dis/similarities of legal and
literary language and its functions in the various situations of human interaction.
Law as literature seeks to apply the techniques of literary criticism to legal texts.
Such analysis raises questions of objectivity in interpretation, a question that has
long preoccupied literary scholars. By confronting two disciplines that have
traditionally been constituted as distinct discourses, looking for textual and
thematic affimities and contrasts, we can enquire into how legal and Iiterary
discourses construct subjectivity, before going to explore how literature subverts
or reinforces the narratives that help to legitimate the legal order. As I will argue
throughout this study, law at the time of Burgos was used as a patriarchal
instrument of social control. This manifested itself, amongst other things. in the
male opposition to legal changes regarding divorce or female suffrage. In my
discussion on legal subjectivity, I will also argue that reading and hence
interpretation in law, unlike in literature, requires giving normative meaning to
legal texts with practical consequences for people’s lives. In their excellent
article *‘Convergences: law, literature and feminism’, Carolyn Heilbrun and
Judith Resnik suggest that feminism is where the social and the political
converge, and hence the field of law and literature lends itself to the debate on
women’s position in society. Women’s narrative, which has long been
recognised in literature, can make its way, by means of this debate. into law.”

7 See also Smart (1989: 1), who argues that in literary studies the inclusion of women's
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The point of departure, Heilbrun and Resnik argue, ought to be women’s actual
experience, since the highlighting of experience is, in part, an act of recognition.
A key issue is what they term proximity, ie. ‘the closeness of the intellectual
discussion to the experiences of daily life’ (Heilbrun/Resnik 1996: 95). Feminist
literary theory has long known of the need for a new language representing
women’s experience, and feminist legal theory, facing the same problem, finally
found legal terms for long-standing women’s problems like sexual harassment

. or Battered-Woman Syndrome. The historical example of Burgos’s work
demonstrates that the highlighting of women’s precarious legal or social
situation is nothing particularly new. Much of her journalistic, essayistic,
fictional and politically activist work shows Burgos’s endeavour to construct
proximity and interaction between the intellectual debates of her time and
women’s lived experiences. As will become clearer in my discussions
throughout this study the crucial question for a law and literature project is
whether, and if so how, law and literature, respectively, can be instrumental in
social change.

Does law change society or, conversely, does social change alter law? These
questions have been a major source of controversy throughout the history of law,
Some argue that law is determined by the morality of the population and
legislation can only achieve change by staying relatively close to social norms.
Others, however, perceive law as a tool of programmed social change. As
Steven Vago rightly points out, both contentions are likely to be correct; the
more interesting question is under what precise circumstances does law entail
social change (Vago 1997: 287). Historically, law has always been used as a tool
of social change whenever societies have wanted radica] reforms. In Spain
during the 1930s, laws were implemented to reform agrarian labour,
employment relations or the position of women in society (Graham 1995: 101 ).
Similarly, in the former Eastern bloc, law was the main tool in transforming
society from a bourgeois to a socialist one. According to Vago, law entails two
interrelated processes: the institutionalisation and the internalisation of patterns
of behaviour. While the former process establishes norms and provides the
necessary sanctions to enforce them, the latter incorporates the implicit values
of law in society’s attitudes. Law directly influences behaviour through
institutionalisation and only if this process is successful does it facilitate the
internalisation of law’s implicit values (Vago 1997 294). Vago suggests that
changes in law may be induced by a voluntary and gradual shift in society’s
morality, ic. people Mmay come 1o believe that abortion is not evil, that
contraception is desirable, or that divorce is not immoral, These shifts in social
attitudes can be caused by a variety of factors such as changing social and

economic conditions, politics and technology. In such cases, law is reactive and

narrative has been easier than in social sciences and Jaw,
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>xplaing ~— : al theonists

follows social change. Nevertheless — Vago CGWEV - dﬁmﬁ?%ﬂﬂm%@? o

i ighly effective instrument of social reform, , ‘

consider law to be a highly e e

i antage of law as an age 8

r implements of change. The advan agt as an S0 hange

W&M cmzmwzm character, not just because it imposes vm:mHEsmu gww Mwwo wm m.WMaWW

extent because people consider it “the right thing to do’ (Vaga 1 291-298).
However, Vago also rightly notes:

A good illustration of the systematic ineffectiveness of z:ngom.aa V_MM:W
, i “legislati esigned to enforce private morality.
i tter failure of legislation designed 1 ‘ o
D e b { ample, have existed for centuries, but
/ i dultery, for example, have
ey remains o ite in in the United States and elsewhere.
ai avourite indoor sport in the Unite
adultery remains a favourite in i e
imi aws deali /1 sexuality and prostitution have g
Similarly, laws dealing with roEcv.v SION have peeraly
i i 2 - m failure of the prohibition of alc hroug
been ineffective. The well-known failu Mo
ituti slation to produce a truly “dry ociety,
stitutional amendment and _omiu 2 -y [
M% mm% most people from drinking, is another example of %N :%m&%s of the
law to bring about social change in public “morals” (Vago 1997: 304).

3 chi cxfy g s Iz .,»SQ
As discussed in more detail in Chapter 1, the n&w:ﬁmﬂvw% wuisowszwmmﬁw nd
ial i i al the $’s WOr strates
ity is ¢ rersial issue in legal theory. Burgos’s wi
morality is another controversia . AN
g ial issues in legal discourse of the time wa
how one of the crucial issues in ; ( 0 the time was the prevalen
i ibite h ‘revolutionary’ behaviour as :
morality that prohibited suc \ | ehaviour @ divoree and
T i also explains that there is a variety : !
remarriage. Finally, Vago a : ! l lacs ot atou. Koalocieal
i e, vested interests of a social class or group; .
resist change, for example, ves of : classor groups deolomeal
reasons; mwmvaro_ommom_ factors such as habit, ignorance or w&wn:é mwawdmﬁwcg
and nc_mcnm_ factors such as ethnocentrism or sexism A<mmo~ 1 mﬁ. ﬁaﬂ?mw n
ion, 1 : S t law can influence social change
conclusion, it can be argued tha . social ch et
indirectly in that it redefines the normative order and anﬂ% Emwwwﬁmm_fmwﬁ e
5 f sociz trol relies on two basic €35e8!
Law as a means of social con relies e th
internalisation of group norms due to socialisation and control xm.a.mmv ninzwm
i ¢ i social institutions a
1 : are incorporated into socia
sanctions. Formal controls are in 0 soctal instit Jnd
characterised by the explicit establishment ow ?o?mﬁ?v“ ?m&ﬁ& 3 laws
(Vago 1997: 190-191). Most interesting for this mE%‘ is Mmmo 5 awva.:ew:., o
Egm certain norms but not others are chosen for inclusion in the gngu code.
i i da i ts that are inherently wrong,
1 atc s are either mala in se, acts that are inheren \
Vago explains that crimes are eit / . o e il b
I rohibita, 1.e. behaviour that is made ¢ I'b
like rape or murder, or mala prohibiia, made cnminal by
1$ no soci sensus as to whether these acts a
law and where there is no social conse : hes s are evil in
themselves. Vago suggests that certain social forces are EWMS?QEM n ﬁwm
§ . . . - p y . ﬂWﬁ, NM
i S tion, a high value attached to order, .
creation of laws, e.g. moral indignation, value hed to order,
political reasons (Vago 1997: 195). As my later discussion of the KEM, ?ﬁﬂ%
. 7 5 T " S ST > \M 7
to adulterio will show, adultery at the time of Burgos is a w::? m@?ﬁ@ r%m how
morally wrong behaviour is not only constructed as a mala prohibita, but is als
highly gendered.
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LEGAL SUBJECTIVITY

.TWm g:m.:om and law (discussed in Chapter 1),8 legal subjectivity is a concept that
is :Eow_o.amq difficult to define. For current legal theory, the definition ow | J
w:Emo:.S.Q, fundamentally involves the ability ,8 bear rights mmw
Rmﬁoum&_::m.@ basic equality before the law, respect and mm_m.aoﬁmnnmmmao: mM
we will see in Chapter 1, both Rawls’ and Dworkin’s theories of .:m.%m
construct a legal subject in these terms. In cultural studies mcE.oomiJW is N
ma:m:%. o,ozamaa concept. According to Asheroft ef gl A.Ew@ the conce ﬂmm
subjectivity problematises the relationship between the N.:&Sm:,m_ and lan b
m:ﬁ focuses on the notion that the human subject is produced through &mommmmm
This has been @_mcog& in the work of Foucault who argues that w:m m:c.moﬂmw.
the result of social processes and that subjectivity is produced byas mmu: _w.
wzoé_namm that controls the subject’s identity (Foucault 1980). A sharp vo\amﬁ.mw:
of Enlightenment philosophy, this theory contradicts the belief in individual
mEo:o:dw most famously summarised in the Cartesian declaration: ‘Cogito
ergo sum (Ashcroft er al. 1998: 21 9-220). Discourse, then, is seen as .m %nm?m
factor in the production of subjectivity, and individual amu:a\ is understood
an mﬂmﬁ Bﬁ:mﬂ than a cause of the production of discourse. Ashcroft er M\m
question the validity of this theory pointing to its inherent problem for an E:m
of social n.:mmmﬁ “for if the subject is produced by ideology. &moocw\mm or
_m:mcmmw, 1s 1t trapped in this subjectivity beyond the vosmma of choice
recognition or resistance?” (Ashcroft et al. 1998: 225) While Ashcroft et af m«,
5%3 E.ovm:o:mm:m Foucault’s conceptualisation, I think it is fair to su mmﬁ,::m
the E%Sag_,m perception of their own identity is at least Emcm:owm if not
Qo@:mwmm, by cultural discourses and that this, in turn, can conceivabl ,wcm Mo
5@%‘ w@_:W Hoao:m:mzhma the conditions of their subjection. yesen
n lega .wE.mam, the legal subject, in its simplest form, has a identi
Legal mcEwasz is the legal definition ﬁmm: is given to :mmwwﬂwwmm.awﬁmw‘
externally, 1.e. all citizens are subject to the law (all citizens have the .a:@ Sm
wc@.v\ the law as well as having a set of rights), or internally, i.e. the subject
infringes a law. According to the English Vagrancy Act of 1824 wo_j mxma_ le
w:%co&.mo::m begging more than twice in a public place was aomima to w% ma,
Ewon._m&_m rogue’ (Halshury’s Statutes of England and Wales 1997: 61-66)
):.:m example of an internal definition shows that the need to momsm N.w m:c.oom
arises only when somebody disturbs public order and, more importantly, Emﬂ_ﬁrm

M,w “Justice” is defined as: “The basic value underlying a system of law, or the obiecti
E?.o: @E» m%mﬂmg seeks to attain’ as well as “the correct application of a m:c as o AW_MMA_:W
m%ﬁm:mamm {Curzon 1994: 213). ‘Law’ however is the ‘written and z:ﬁimo.: vo%wom rul .
largely derived mB.S custom and formal enactment which are recognised as g.:&:% am .
persons who constitute a community or state, so that they will be imposed u ,o: and . fc czm
among those persons by appropriate sanctions’ (Curzon 1994: 219). ’ enoree
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definition given is arbitrary: the law could also have constructed a person as an
incorrigible rogue after ‘more than three times” or ‘more than five times’.
Equally, the definition of minors and adults is arbitrary. According to current
English law, a child under the age of ten is doli incapax, i.e. incapable of a crime
{Curzon 1994: 126). This is based on the irrebuttable presumption that a child
under ten is incapable of forming a mens rea® Whereas the argument is
reasonable (children under a certain age are not capable of predicting the
consequences of their actions), legal subjectivity is fixed somewhat arbitrarily
by partly basing the definition of this legal subject on the age. As these two
examples have shown, there often is a certain arbitrariness in the construction of
legal subjectivity, while at the same time it rests on reasonable assumptions.
What interests me for the argument of this study, however, is the fact that
Spanish law at the time of Carmen de Burgos not only fixed female identity in
legal definitions arbitrarily, but also based them on unreasonable assumptions.!?
In Spanish law at the beginning of the twentieth century female subjectivity
was defined, in the Constitution and legal codes, in a variety of ways through a
multitude of different definitions. Spanish legal discourse made a distinction
between discriminacion por razon de matrimonio and discriminacion por razon
de sexo. The latter mainly involved mayoria de edad, tutela, tesrigos, and most
importantly, e/ vofo. Since the lack of marital rights and female suffrage are
discussed extensively in my first and second chapters, respectively, here T will
give only a brief overview of the legal subjectivity of women in relation to the
other above-mentioned matters. In her chapter on single women’s rights, Burgos
calls for equality before the law: *Se necesita en las leyes igualdad completa, no
privilegios de un sexo’ (Burgos 1927a: 208). Calling for legal reform. she
informs her readers that: ‘Se dice que tienen capacidad juridica las solteras,
viudas y legalmente divorciadas porque pueden comprar, vender, administrar
sus bienes, hacer contratos, [...], pero realmente, su capacidad juridica esti
limitada, no es cierto que tienen plenitud de derechos™ (Burgos 1927a: 192).
While it is true that single women had more rights than married women, legal
subjectivity in their case was still often defined by gender. Single women could
look after their own financial and commercial affairs and become the director of
a bank or any other commercial entity. Scanlon explains that an unmarried
woman could:

enajenar y gravar sus bienes, arrendar y comprar los ajenos, ser depositana o
depositante, prestamista o prestataria, constituirse en fiadora de otro; [...]. A
pesar de la igualdad en estas esferas, habia todavia una amplia gama de acti-

9 Literally *guilty mind’, more accurately, ‘criminal intention, or an intention to do the act
which is made penal by statute or by the common law’ (Curzon 1994: 245).

10 For an interesting introduction to fixing female identity in today’s Anglo-American
legal systems, see Bridgeman and Milins (1995).
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vidades donde la capacidad legal de la mujer soltera estaba mucho més res-
tringida que la del hombre. Por lo general, se le negaba a ella los puestos de
autoridad o responsabilidad en los que estuviesen implicadas otras personas.
Podia dirigir una banca, un comercio, una industria, pero no podia pertenecer
auna Camara de Comercio, aunque fuese elegida por los asociados. Podia ser
declarada en concurso o quiebra, pero no tenia, a pesar de esto, capacidad para

ser sindico en ¢sos juicios, aunque en ellos tviese comprometida su fortuna
{Scanlon 1986: 123).

They were under the guardianship of their father unti} the age of 25, despite
lezally coming of age at 23 (Codigo Civil 1889: art. 320-321). The issue of
guardianship is another interesting example of gendered legal subjectivity, not
so much because of the fact that under article 237 of the Codigo Civil (1889)
women were not allowed to be legal guardians but, more importantly, on
account of other subjects excluded from such responsibility: female legal
subjectivity is equated with that of criminals, delinquents and bankrupt people.
In other words women, for reasons of gender, are by definition given parity of
treatment with men who have committed an offence. However, to confuse
matters even further, when there was a practical requirement to allow for
women to be guardians, then wives, mothers or grandmothers were given the
legal capacity to do so (Cddigo Civil 1889: art. 21 1-227). An equally unstable
category of female legal subjectivity is that of women’s capacity to be
witnesses. As Burgos notes:

Otra funcién de orden civil privado es servir de testigo en documentos pabli-
¢os y también se le niega a la mujer. No se la admite como testigo de matri-
monio, contrato, testamento y muerte. Si se necesita un testigo para uno de
estos actos puede servir un hombre cualquiera que se preste, [...] pero no
puede servir la sefiora abogada, doctora o profesora, ni la comerciante o pro-
pietaria de reconocida solvencia ¥y honorabilidad. Se acepta al que va oliendo
a vino, derrotado, asalariado tal vez Pero su testimonio tiene valor... por ser
hombre. [...] Pero lo mas raro es que a pesar de ese concepto de la mujer se la
admite como testigo en lo criminal, donde el testimonio puede decidir del
honor y de la vida de los acusados. Se le concede lo mas negandole lo menos.
Ademas su incapacidad desaparece en casos de epidemia, que se las admite
de testigos de testamentos, sin pedir mas requisitos (Burgos 1927a: 191).11

Again there appear to be various legal subjects for the same juridical function
of being a witness. The codification of law Was supposed to create a body of
laws arranged in an orderly, comprehensive and logical way. However, the unity
that was aimed at in the various codes remained theoretical. The legal discourse
concerning women shows quite clearly that there were glaring discrepancies

' Burgos refers to articles 681, 701 and 1245 of the Cédigo Civil (1889).
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between the legal subjectivity of women in the Constitution, ,C.ﬁw Moﬂwm :wma
Penal Code. As the above two examples clearly msoéN even (Sams ﬂMc th, &mcw
Civil (1889) there is no one coherent female _omﬂ mcﬁ._mﬁ ?W be rwg: : )Eo,zhm
therefore go even further and argue %.mﬁ the codification of law .AWH, h.mrg :%Mn :
Burgos is a testimony to arbitrary patriarchal power. If voéew myrm Hs cn i v\:,w
defining subjects, then these legal codes are not so much W%ﬁw?z%wcmwﬂ
body of laws arranged in an orderly and logical way as reminiscent of arbitrary

absolutism.

THE SPANISH LEGAL SYSTEM

Spanish law is part of the WOBmso-Qm::mEo' legal system that m.ﬁmw:%wm:mm %
Europe. It is a codified system whereby basic laws are set out in w% ? rww&
body of laws arranged in an orderly, nonErwsz@ and logica ému\ VM
contrast, English common law, or ‘case law’, is based on the aciﬁ:c,cﬁ
precedent cases. The divisions of the common law, :.m wcg&:.mﬁ the Saﬁcmr o

the legal profession and its vocabulary are very 9&9@2 *55 %ov WQFMEM,
Germanic systems. While [ am aware of the amﬁmmn of F;m& anachronism Ew ca
falsification of Spanish legal reality when using theoretical concepts .am.:«w !
from Anglo-American theoretical writing, 1 would :@nﬂ:ﬂmmm argue that in the
realm of the law and literature debate, and to quote Richard Posner:

the law is a remarkably unchanging facet of human ,,ﬁcaﬁ mxwmgsnc. m?wsrn
doctrines and procedures may change, but the broad Xm::& of the law ac Jor
The legal systems of Elizabethan mzm_w:a.msa even ﬂmzo_gz >§.2Wm nmm
thoroughly accessible to modem csamnm.g:a_:m, m.:a differences @m?ﬁrm t KW
Austro-Hungarian procedures reflected in The Trial and modern ho.z:zr:ﬁ
or American procedures, though important to lawyers, would strike most
laymen as small (Posner 1996: 63-64).

The Age of Enlightenment constituted the theoretical vmmww for a dramatic
change in the history of law. The School of Z&E.E Law,1? wn?nmnzﬁa by
Grotius and Hobbes amongst others, proclaimed that if reason could .Q%SE %w
functioning of nature and its laws, it should also vn mEn to nxmrz: the wmfw
govermning human nature and hence proclaim the principles .mmg&_zm 6 .«i&n w
men should be governed. These principles, together with the theories o

individual natural rights!3 of Locke, Montesquieu and Rousseau, provided the

12 Natural law denotes *a system of right and justice common to all men Qtamoﬁmaa%w\lmuo
supreme controlling force in the universe and distinct from positive taw, laid down by any
particular state or other human organisation’ A&\m_wﬁ Gm.o“ 868). , - » e

13 Claims asserted as being rights inherent in an individual vju\ virtue wn natura wi or w#,
nature of man rather than by the positive law of Em mm&o. The S@Mﬁmﬁw natural rights
normally asserted are life, liberty, property and happiness’ (Walker 1980: 871).
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ammu_om_.nm_ background that quickly spread across Ey
arbitrary system of justice received h iticisr
S arsh criticism from these hi
b : S ilos
MMMQ_M,Q “o. reason and to the natural order of things.' Three 3:%@“0%:%& mw
_méﬁv.wwﬂﬂ rﬂ :ﬁ H.v.::n%_m ow; Hm.m:@ (both nature and mankind are m:w.moﬂm w
:mﬂaw_ ) 19 v%:o%_m of rationality (laws governing humanity are %acomm fr .
navural Mm,..\ww ﬂmw MMN%M reason); and the principle of nationality (positive _m%ﬂ“
_ cireumstances of each nation). The: i ical i
\ . : ; . se philoso
mwwmﬂm?w 0 major achievements in legal history: the oamm:%: ofa mm_ﬁwmﬂ_ummmm
W oven M\ . Wmm Hf%w@%w ﬂ:m — the Constitution — and the codification of _%W
n what follows the principle that hy i .
e ] g
laws was used in the early twentieth-century le e our ov_&\m S

female s soni
uffrage as a feasoning strategy to argue that ‘natural law’ dictates that

205@:mrocazogwma:aag& i i
ren shou S1¢ natural rights. It is these 1 ¢ ’
heroines claim for themselves in their wcﬁ::a :%Ezmwmm rERs that Burgos's

T@ SCS n MTN TO ~N 3 rga i € w te: 0 (m; ::_: :N::O
_ O t W was a no mu ns Q System W:E— i
h . > s QQS
was ar :P:_M;FQ _vv\ ﬂTP Cr mwmﬁ—C: OM:OOQQW. Z@:.SGIW_QBOO WXMU—M:Dm ATWH.

rope. Absolutism with its

The existence of a single source whereb

Constitutian o . : .
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observes that:

El mundo liberal imagina al individuo como un ser libre, lo redefine como pro-
pietario de su propio cuerpo y bienes, y en virtud de tal definicién lo constitu-
ve en sujeto de la vida publica. Y es en la sociedad liberal, pero no en las
anteriores, donde el discurso legal se convierte en obligado referente para un
movimiento feminista que afirma-la opresion de la mujer mirando las limita-
ciones establecidas por el derecho para que la mujer actie como el varén
(Enriquez de Salamanca 1998: 222).

As demonstrated below, Burgos's heroines are not owners of their property, let
alone their bodies. The above quotation explains why Burgos analyses the legal
discourse of the time in order to highlight and publicise the gendered injustices
of the law.

MELODRAMA

Melodrama theory is wide-ranging and to outline the whole spectrum is beyond
the scope of this study. Nevertheless, to ignore it altogether would do injustice
to Burgos’s work and, more importantly, disregard some obvious similarities
between melodrama as a genre of manichean worldviews and law as a system
of binary oppositions. My aim is to demonstrate that mass culture, in general,
can have a positive function in the renegotiation of identities and how Burgos’s
work, in particular, reworks melodramatic conventions in order to foreground
and question accepted identity formations. We may note that the history of
melodrama gives some indication of the subversive potential of the genre and
thus its appropriation for feminist purposes does not seem entirely unreasonable.
However, melodrama is also renowned for being a genre that disempowers
women by portraying them as virtuous victims. As I hope to demonstrate in
Chapter 4, the conservatism of melodrama’s representation of women is
undermined in Burgos’s popular fiction. What is more, by using not only the
genre of melodrama but also the mass distribution series discussed above,
Carmen de Burgos ensured that she would reach readers who had had little, if
any, contact with feminist issues, thus obliging a wide readership to reflect on
these ideas. One of the distinguishing factors between high and low culture is
their respective modes of consumption, i.¢. disinterested aesthetic detachment as
opposed to participatory, emotional involvement. According to Elsaesser, the
usefulness of melodrama lies in the *audience’s participation, for there is a desire
to make up for the emotional deficiency, to impart the different awareness,
which in other genres is systematically frustrated to produce suspense: the
primitive desire to warn the heroine of the perils looming visibly over her in the
shape of the villain’s shadow’ (Elsaesser 1987: 66). In melodrama of political
protest the conflict of good and evil as opposites not subject to compromise s
politically crucial and becomes a useful means of easy recognition: the reader
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can take a side and accept its credo. Ethical conditions are made manifest and
operative through bipolarisation. The celebration of right and condemnation of
wrong, the binary constructions of virtue/villainy, justice/law and woman/man
in its either/or exclusivity are intrinsic to the mora] manicheisms of melodrama
as well as to law. Burgos not only subverts melodrama, but also intelligently
uses a genre based on manichean worldviews in order to criticise a legal system
of melodramatic proportions, using the Very construction of reality that is
criticised. Looking at the generic features of melodrama, we will find that all
forms share a few fundamental characteristics: the indulgence of strong
emotionalism; a manichean worldview and the desire to express all. These
characteristics have by and large encouraged critics to treat melodrama as vulgar
and degraded near-tragedy. Yet the genre’s raison J étre is the possibility of
saying everything, of expressing emotions that are alpy

105t overwhelming,
Women in Burgos’s melodrama are not silenced, they speak out with

melodramatic clarity, although society would want them to assume the
stereotypical role of silent martyr. As I will argue throughout this study,
melodrama with its insistence on speaking out and constructing reality in
manichean terms is particularly suited to Burgos’s purpose of disseminating

information about legal issues and a powerful reminder that some ethical issues
are beyond moral relativism.

OVERVIEW OF CHAPTERS

Chapter 1, “Justice versus Law’, examines the intersection between society and
morality and argues that Justice is absent from Spanish law at the beginning of
the twentieth century. Injustice can best be demonstrated when examining
married women’s lack of rights. Focussing on inequality before the law, this
chapter concentrates on Burgos’s critique of the indissolubility of marriage in
her theoretical writings and her fiction. Using John Rawls’ 4 Theory of Justice
(1999b) and Ronald Dworkin’s Taking Rights Seriously (1978) as a theoretical
framework, this chapter first examines Spanish legal and public discourse
regarding the divorce debate, and then discusses Burgos's work in the context of
both legal theory and historica] practice. It also explores the lack of rationalism
in the legal argumentation of the divorce debate. For my analysis [ have chosen
four non-fictional works (£l divorcio en Espaiia (1904a), La mujer
(1906). La mision social de la mujer (191 Ib) and La mujer moderna v sus
derechos (1927a)), in order to illustrate how prevalent the issues of divorce and
adultery are throughout Burgos’s work. I will also analyse two fictional works:
the novel La malcasada (1923d) and the novella £/ articulo 438 (1921a) and
show how Burgos's melodrama fed into a public debate and was used as a
vehicle of feminist propaganda. Chapter 2 s theoretically informed by the
“equality versus difference’ debate in recent feminist legal theory. I hope to
demonstrate how the politics of equality and the discourses of difference at the
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Carmen de Burgos as a paradigmatic case to draw conclusions about the relation
between law and melodrama. It s my aim to show how two disciplines with






